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MOTION TO STAY PROCEEDINGS PENDING PARTIAL WITHDRAWAL AND

MODIFICATION OF THE PERMITS
The United States Elwill'ﬂl'lmﬂl‘.ltal Protection Agency, New England Region
(“Region”} respectfuily requests that the Environmental Appeals Board (“Board”) stay
the proceedings, or in the alternative, extend the filing deadline related to the petitions for
review filed by the Town of Westborough, the City of Marlborough and the Organization
for the Assabet River (“OAR”) (collectively, “Petitions™ or "Petitioners,” as the case may
be) pending partial withdrawal and modification of the permits in the above-captioned

matters.

BACKGROUND AND BASIS FOR STAY
The basis for this stay of the proceedings is to allow the Region to partially
withdraw and modify certain contested portions of the permita i light of the Board's
decision in City of Marlborough Easterly Wastewater Treatment Facility, 12 E.AD. _ |
NPDES Appeal No. 04-13 (Avgust 11, 2005).

On May 26, 2005, the Region issved final National Pollutant Discharge
Elimination System permits under the Clean Water Act to the Westborough Wastewater




Treatment Plant Board, Town of Maynard, Town of Hudson and City of Marlborough.
The permits authorize discharges of treated wastewater effluent to the Assabet River in

Massachusetts from four publicly owned treatment works operated by the permittees,

Westborough, Marlborough and Maynard each timely filed petitions for review
with the Board. In addition, QAR filed petitions for review of each of those Final
Permits, as well as the Final Permit for the Town of Hudsen.! The Board instructed the

Region to {ile responses te all the Petitions by August 29, 2005,

On August 19, 2005, the Regien filed a Motion for Extensions of Time io File
Response Briefs in order to consider the legal and pelicy implications of City of
Marfborough on the pending appeals. By order dated August 25, 20035, the Board granted
the Region's motion and set a new filing deadline of October 29, 20035.

On October 19, 2005, the Region filed a Motion to Stay Proceedings until
November 21, 2005 to allow for resolution of some or all of the issues raised in the
Petitions through a process of newtral third party mediation. To that end, the Region
retained a skilled mediator to serve as a neutral convener for the limited purpose of
helping the parties explore the possibility of mediation, OAR filed a Motion in
Opposition to Stay Proceedings on October 20, 2005.

By order dated October 25, 2003, the Board denied the stay request becanse not
all parties had agreed to participate in the mediation assessment, the participating parties
had not yet agreed that mediation was appropriate, and the Board had not been informed
of the outcome of QAR s outstanding settlernent offers. The Board extended the time in
which to file responses to all Petitions, as well to any amicus brief filed by the
Conservation Law Foundation, until November 28, 2005, (Subsequent to the Board's
order, the Town of Maynard informed the Region that its Board of Selectmen had voted
to withdraw the Town’s Petition for Review, that it had provided notice of voluntary
dismissal to the Board on or about Noavember 10, 2005 and that it is proceeding with the

! By notices dated September 23 and Septersber 30, 2005, GAR voluntarily dismissed its Petition for
Review of the Hudson permit in its entirefy and its Petitions for Review of the Mariborough, Maynard and
Westhorough permits as they relate 1o fhe caloulation of the metals mits. The Board issued an Order
Disrissing Petition for Review of the Hudson perrait in its entirety on October 4, 2003,




facility upgrade. QAR has informed the Region that il plans to withdraw its Petition for

Review of the Maynard permit as well}.
The Region has now determined to withdraw, at a minimum, the gompliance
schedules of the Marlborough and Westborough permits pursuant to 40 CFR. §

2

124.19(d} and to propose permit modifications.” The modified compliance schedules

will lake into account the Board’s decision in City of Marlborough, Specifically, the

modifications will address the 0.1 mg/l seasonal phosphorus effluent limits currently in
the Marlborough and Westborough permits.

Pending completion of the modification process, the Region respectfully requests
that the Board stay the proceedings, or in the alletnative, extend the date for the Region to
file its reaponses, to allow the Region to respond to all outstanding petitions for review of
the Marlborough and Westborough permits as well any appeals of the modifications at
the same time. To do otherwise would carmry a substantial disk of confusion and waste of
judicial and administrative resources. Specifically, the Region will not be able to
determine with accuracy how a variety of issues raised in the Petitions will be implicated
by the modifications prier to knowing the final form of the modifications. For instance,
Marlborough and OAR have each broadly contested the adequacy of the phosphorus
effluent limits, which will be materially impacted by the contemplated compliance
schedule modifications, Westborough, for its part, references the current compliance
schedule in it challenges to the interim pil limit, total copper litnit, winter phosphorus
limit and the ammonia-nitrogen limit. The substance of the final modificaticns, however, .
will not be known until the deaft modifications have been prepared, public comments
have been considered and the final modifications have been issued in accordance with 40
C.ER. §§ 124.19(d) and 124.6. The Region believes that the substantial potential for
confusion can be cured by the filing of a single brief {o defend the permits as modified at
the conclusion of the permit modification process,

Absent a stay or extension of the filing deadline, the Region will also be required
to respond to, and the EAB to censider, issues potentially mooted by the subsequent

modifications of the permits. For example, in their Petitions, Marlborough and

? In the meantime, efforts to resolve the dispute through neutral mediation will proceed. The neutral
convenet is scheduted 1o meet with Marlborough and Westborough next week,




Westborough have contested the compliance schedules of their respective permits and
QAR has contested the schedules of both permits. The Region believes that the modified
permits could adequately address the concerns raised by OAR. There is, conversely, a
significant possibility that the modified permits will be appealed by one or more of the
permittees and that, moreover, the nature of such challenges will differ from those
contained in the Petitions. As the Region will ultimately defend the permits in their
madificd form, and because of the interrelation between the modified permit and the
issues raised in the Petitions, the Region respectiulily submits that the interests of judicial
economy and administrative efficiency would not be served by responding to the
Petitions prior to the modifications.

The Region will withdraw the compliance schedules and propose the permit
modifications shortly after the permits take effect, which will occur on November 26,
2005 in the case of Westborough and December 3, 2005 in the case of Marlborough,
pursuant to 40 C.E.R. § 124.16(a)(2). The Region will propose the draft modifications as
soon as possible thereafter but in no event later than December 13, 20035, Pollowing
public notice and comment, the Region will finalize the permit modifications unless
public comment raises significant issues that lead the Region to recongider the
modifications. The Region expects to be abie to complete the entire permit modification
process no later than April 1, 2006, which allows for approximately (i) 45 days for public
notice and comment, including a public hearing, pursuant to 40 C.E.R, §§ 124.10 and
124.12, (ii) 3¢ days for the Region to draft its response to comments and issue the final
permit modification, and (iii} 30 days for the parties to file their appeals to the extent of
the modification. By May 1, 2006 the Region will file its respanses to both the
outstanding permit appeals and the permit modification appeals, if any (the Region will,
upon notice by EAB of modlificatiﬂn appeals, motion to consolidate each outstanding

permit appeal with the corresponding permit modification appeal).

CONCLUSION
For the reasons set forth above, the Region respectfully requests that the Board

stay the proceedings, or in the alternative, extend the filing deadline for the Region’s




responses, until May 1, 2006 in order to allow the Region to complete the permil

modification process.
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